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SUPREME COURT OF THE STATE OF WASHINGTON

BAYLEY CONSTRUCTION,
Appellant, REPLY TO ANSWER
TO MOTION TO
V. STRIKE REPLY TO
ANSWER TO
DEPARTMENT OF LABOR AND PETITION FOR
INDUSTRIES, REVIEW
Respondent.

L. INTRODUCTION

The Department of Labor & Industries moves to strike Bayley
Construction’s reply to the answer to petition for review. A reply is only
permitted if the respondent raises a new issue—no new issue was raised
here.

II. ARGUMENT

RAP 13.4(d) only permits a reply to an answer to petition for
review if the answer raises a new issue. Bayley asserts that the Department
raised a new “argument” when the Department argued that the dictionary
definitions of the terms of the regulation showed that Bayley violated the
applicable regulation. Ans. to Mot. to Strike 2. Bayley conflates
“argument” with “issue.” A respondent may raise an argument not

addressed by the petitioner in response to an issue raised by the petitioner.



In its petition, Bayley raised the issue that it did not violate the
regulation’s requirement regarding “maximum potential load.” Pet. 3. The
Department responded in its answer that the Court of Appeals correctly
found that under the dictionary definition of the terms that Bayley did
violate the regulation. Ans. to Pet. 9 (citing Bayley Constr. v. Dep’ of
Labor & Indus., _ Wn. App. _,450 P.3d 647, 660 (2019)). No new
issue has been raised—the Department merely responded to arguments
raised by Bayley.

In any event, Bayley’s reply goes far beyond talking about
dictionary definitions, raising other arguments. Reply to Ans. to Pet. 6-11.

This Court should strike the reply as it is out of compliance with

RAP 13.4(d).
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III. CONCLUSION
The Department requests that this Court not consider the reply and
strike it.
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